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Litigation

Private trials are a form of alternative 
dispute resolution that parties utilize to 
avoid a trial in the court system while 
preserving the right of appeal. The par-
ties agree upon a neutral — usually a re-
tired judge — to sit as a judge pro tempo-
re. In California, for example, the court 

approves the agreement, and the activity 
is shifted to the private realm. The law-
suit, however, remains pending on the 
books in the courthouse until a decision 
is reached and the matter is concluded. 

The advantages of private trials are 
well promoted. They help assure pri-
vacy, or at least discretion, because they 
are conducted away from the public set-
ting of a courtroom. This approach has 
great appeal to celebrities who wish to 
avoid publicity or businesses that are 
concerned about disclosing sensitive in-
formation. The parties have the ability to 
decide among themselves which proce-
dural and evidentiary rules govern. Pri-
vate trials are intended to give the par-
ties more control over timing, and the 
trial date is likely to be set without the 
risk of postponement due to congestion 
in the courts. A private judge is in a posi-
tion to devote as much time as necessary 
without interruptions or the demands of 
a crowded docket.

Perhaps the most important aspect of 

a private trial is the ability to select the 
decision maker. Private trials give par-
ties the opportunity to select a decision 
maker who has expertise in a given sub-
ject area, unlike the methods of random 
assignment used by courts. The right of 
selection gives the parties confidence 
that the outcome will be fair. Because 
the choice of a private judge is mutually 
agreeable, both sides have an invest-
ment in the validity of the process.

Fairness presupposes, however, that 
the parties are equal in strength and can 
make informed choices. Private judging 
is often criticized because bias is built 
into the system. Private judges are busi-
ness persons as well as jurists, and it is 
arguably impossible to separate the two 
aspects. Accordingly, private judging 
is criticized for being influenced by the 
prospect of repeat business. 

Potential bias can be addressed if one 
is familiar with the community of private 
jurists. Arbitration companies by law, at 
least in California, are required to pro-
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vide disclosures regarding the cases they 
have handled. However, the adequacy 
of disclosures has been challenged. The 
best protection against potential bias is 
an informed choice, which requires time 
and effort to become familiar with the 
rosters of the companies.

Alternative dispute resolution is gen-
erally promoted as offering a speedy res-
olution of conflicts, or at least a speedier 
resolution than is provided by the court 
system. In practice, however, competing 
interests militate against a streamlined 
and efficient process. The judge’s avail-
ability can affect scheduling. If parties in 
one lawsuit have confidence in a judge, 
rest assured that they are not alone in 
their assessment. Such a judge is likely to 
be popular, and a popular judge means a 
busy judge. His or her days will be filled 
quickly.

If for some reason the parties do not 
budget for an adequate number of trial 
days at the outset, the trial will be forced 
into hiatus. At this point, the popularity 
of the private judge also makes a differ-
ence. It may be months before the judge 
has an opening.

Private judges may have a tendency 
to be more accommodating than judges 
in the court system. A common percep-
tion is that private judges do not want to 
alienate a party because of the need for 
repeat business or a favorable review. 
However, it is equally possible that pri-
vate judges believe that one of the rea-
sons parties have chosen the private 
setting is to receive better, more indi-
vidualized treatment. It is questionable 
whether busy judges give any thought 
to their own business interests. The pos-

sibility that one party will be displeased 
by the result is always present in a pri-
vate trial because the parties have asked 
that a decision be made. For this reason, 
private judging is viewed with suspicion 
because of the perceived bias that judges 
favor the positions advanced by repeat 
customers. However, for a busy judge, 
repeat business is not an issue.  

In any event, in private trials attorneys 
are granted far more leeway in terms of 
scheduling. When a trial is scheduled 
in the public system, courts generally 
will permit attorneys to avoid particular 
dates because of conflicts with other tri-
als or perhaps prepaid vacations. In the 
private setting, attorneys do not have to 
explain their unavailability. Any prior 
appointment, a meeting out of town, a 
vacation or a visit with relatives, renders 
a date unacceptable. The consequence is 
that the trial drags on.

If a party makes a request, the pro-
ceedings are subject to further disrup-
tion. In the private setting, requests are 
not denied out of hand, whereas in the 
public system, a trial court is less likely 
to be receptive. For example, a motion 
to withdraw documents in the middle of 
trial or a continuance due to a witness’s 
unavailability that need not be unfore-
seen is given greater consideration in the 
private setting. To the party on the other 
side, such an approach may appear to be 
overindulgent and frustrating. However, 
that attitude lasts only until that party 
itself needs assistance. Given the nature 
of litigation with its unanticipated occur-
rences, every party generally needs help 
at least once during the course of a law-
suit. Hence the private trial drags on.

Private trials are more prone to disrup-
tion. Perhaps a witness cannot make a 
scheduled appearance. Or another wit-
ness develops a conflict two weeks be-
fore the trial date. Or a party wishes to 
explore settlement. Again, the trial judge 
is likely to be accommodating.

In private trials, parties are allowed 
greater latitude in the presentation of 
evidence. The judge may admit evidence 
provisionally and defer ruling on admis-
sibility. Or the judge may decide to hear 
testimony and only consider the parts 
that may properly be considered. Per-
haps this approach is typical of bench 
trials, since there is no jury present; 
however, it creates more fluidity than a 
party might have anticipated and creates 
a sense of uncertainty.  

Private trials can be costly. To some 
degree the parties can control costs 
through better planning. However, it is 
not always possible to adhere to a sched-
ule. Managing a schedule during a pri-
vate trial brings to mind the expression 
“herding cats.”

Thus, a speedy resolution is not always 
achieved via a private trial. The longer a 
private trial lasts, the more it costs. Pri-
vate trials thus share the characteristics 
of trials in the court system: they can be 
expensive, time-consuming and stress-
ful. As one justice has noted, “‘[p]rivate 
judging’ implies a quasi-trial process 
with all of the tension of a courtroom and 
the acrimony of litigation.” Lindsay v. Le-
wandowski, 139 Cal.App.4th 1618 (2006) 
(concurring opinion). Yet confidence in 
one’s chosen decision maker is a power-
ful incentive to choose the route of a pri-
vate trial.
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